Legal Briefs
Q: I own a house that I bought before I met my live-in boyfriend. He contributes to the mortgage payments, but I paid the down payment and the note is in my name. If we break up, what rights does he have in my house and can he demand reimbursement?
A: If you and your boyfriend break up, he would have difficulty getting his money back or claiming an ownership interest in the house. 

It is possible he might claim that his helping out with the mortgage payments was a loan or series of loans requiring your repayment. However, without a written agreement or promissory note he would have quite a challenge proving his case. The law generally requires agreements relating to interests in real estate to be written, not verbal. 

Since South Dakota does not recognize common law marriages, he would not be able to claim a marital property right, which is limited in our state anyway. 

Q: About 5 years ago, my wife and I had a new home built, and we paid the contractor in cash. Upon completion, we asked for a deed, but the builder said it wasn't necessary. What are our rights?
A: If you had the home built on your own land then you should already have a deed to the property. 

However, if the house was built on someone else’s land, let’s say the contractor’s property, then you need to go back to the builder and demand that he provide the deed. This should have been done at a closing where ownership of the house and property should have been transferred to you. You will have problems financing or selling the property without a deed. 

If the builder refuses to provide deed then you need to seek the help of a real estate attorney. You’ll need to be sure to have a copy of any contracts you signed with the builder. 

Q: Our 22-year-old daughter is attending a two-year graduate school that is costing around $30,000 per year for tuition, boarding and incidental expenses. Can my husband and I pay for her education fully instead of her taking out loans, and can this be done free from federal gift tax?
A: Under federal gift tax laws, you and your husband can cover the full amount of the tuition without any gift tax consequences if you pay the school directly. None of the tuition payments will be counted when calculating the total gifts you make in a particular tax year. 

All other amounts you either pay for her or give to her will be treated as gifts, but each of you is permitted to give her $12,000 each calendar year free from the gift tax. That’s a total of $24,000 per year. So it sounds like you’re in the clear. 

Q: Can a debt collector call me at work? 

A: This can be more than an occasional problem since debt collectors are very aggressive. A debt collector is someone collecting someone else’s debt. They can call you at work until you say “My employer doesn’t allow this, so stop.” Federal law says that they must stop, and most of them will stop. 

Q: I bought something with a money back guarantee. It doesn’t work, they won’t take it back. What can I do? 

A: The money back guarantee is only as good as the person making it. That’s why we have small claims court, where disputes of up to $8,000 are handled by magistrates – often without attorneys representing the parties. 

What I suggest you do is let the person know that you know about the South Dakota deceptive trade practices statutes, which they are probably violating. Let them know that you know about small claims court and if you don’t get your money back file a claim in small claims court. 

But there is also another thing that people can do. The State Attorney General’s Consumer Affairs Division will investigate consumer complaints. And a call from the AG’s office may resolve this problem right away. 

Q: Is an oral lease valid? My landlord wants to raise my rent above the amount to which we agreed. 

A: As a general rule, any kind of an agreement dealing with real estate including a lease must be in writing to be enforceable. But an exception to this general rule is a lease for a year or less, which does not have to be in writing. If you have an oral lease, and the landlord tells you “I lease to you for 10 or 11 months for this amount,” it’s just as binding as a written one. You still have to prove the existence, but it’s enforceable. 

Q: I paid a mechanic. He lied to me and didn’t do the work. He’s filed Chapter 7 Bankruptcy. How long to I have to wait to sue him in small claims court? 

A: You probably cannot ever sue the contractor in small claims court. Once the bankruptcy is filed, all claims have to be brought in the bankruptcy court. That means you have to file your claim. It will be considered just like all the other debts. 

As a practical matter, filing bankruptcy means that you will most likely not be able to recover your money. Filing bankruptcy means you give up all of your non-exempt assets (which, in most cases, are very little) and in return your claims are discharged. 

Go ahead and file your claim, but don’t expect to get very much. 

Q: I have been living with a man for over 12 years but we have never been married. He was married before, what will I be entitled to if he dies? 

A: The answer here is pretty simple: not much. Unless he has a will that names you as a beneficiary, you will not inherit any of his property. In fact, depending on how long he was married, his former wife may be entitled to his Social Security. 

Now, if you do own any property jointly, you’d be entitled to your share. But basically, unmarried partners in South Dakota are not entitled to very much. Get married or be sure he has a will. 

Q: In the state of South Dakota are my home and retirement accounts protected from a small business lawsuit? I run a small business from my home, and it is not incorporated. 

A: As you seem to understand, your business is not a separate legal entity. This means that you are personally liable for any of the debts or liabilities of your business. But if you are sued, South Dakota laws protect your homestead. But retirement accounts like other personal property have limited protection. My advice is to speak to an attorney about incorporating. That’s a good way to protect your self from individual liability.
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